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PUBLIC HEALTH BILL 2014 
PUBLIC HEALTH (CONSEQUENTIAL PROVISIONS) BILL 2014 

Cognate Debate — Motion 
On motion by Hon Donna Faragher (Minister for Planning), resolved — 

That leave be granted for the Public Health Bill 2014 and the Public Health (Consequential Provisions) 
Bill 2014 to be dealt with cognately. 

Second Reading — Cognate Debate 

Resumed from 3 December 2015. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [9.27 pm]: The bills before us will do 
a couple of things. The first bill when passed will create a new piece of legislation, the Public Health Act 2016, and 
the second bill is a consequential bill that will fundamentally and significantly amend the Health Act 1911 and 
a range of other acts as a direct consequence of the changes that will be made by creating the Public Health Act. 

I want to make some comments about process first of all. There have been some conversations behind the Chair 
about how far we can take the debate in the short term. Late yesterday afternoon, the opposition was provided 
with what I would describe as an explanatory memorandum about a series of amendments that the government 
intends to move to these two bills. That explanatory memorandum, if I can call it that—or notes—that goes to 
the government’s amendments comprises 10 pages. I think in the last maybe 15 minutes I have been emailed 
a version of a supplementary notice paper, but I am not sure that I have the whole version of it. Although I am 
advised that most of the amendments are technical, one amendment in the original material that was referred to 
us was not. That amendment was seeking to put an amendment into the legislation before us today on the 
assumption that another piece of legislation would be carried at some point in the future. I drew that to the 
attention of the minister who is handling the bill in this place, who I hasten to add is not the responsible minister, 
and that proposed amendment has been withdrawn. The opposition needs a bit of time to check these 
amendments. Without having these amendments in front of me, all I have is a series of notes that say the 
intention of a particular amendment is to do this or achieve that. However, I cannot test that if I do not have the 
amendments in front of me. Therefore, even though we will run out of time tonight, it would be helpful if we had 
some time to go through all these amendments. 

The minister handling the bill in this place has told me that her advisers have told her that when they gave us the 
briefing, which for me was now at least a month ago, they said that there could be some technical amendments to 
catch up, if we like, with other pieces of legislation that are referred to in the consequential bill in particular and 
need to be updated. I do not remember being told that, but I will take on face value that that warning has been 
given to me. However, given that the government indicated about a month ago that it wanted to get these two 
bills through the Parliament before we rose for the July break, it is entirely unreasonable that at half past nine on 
the Tuesday of the last week we still do not have the detail of the amendments that are sought by the 
government. I do not hold either the Leader of the House or the minister who is responsible for the bill in this 
place responsible for that. I have spoken to them both, and they have agreed that we will do as much as we can 
do in the circumstances that we have been presented with. However, the message needs to be passed on to the 
Minister for Health, and perhaps to his office and officers in the agency, that this is not a reasonable way to 
conduct a serious debate. 

It strikes me that there is nothing in the technical amendments that I have looked at so far that could not have 
been predicted and prepared and provided to the house in the form of a supplementary notice paper at least last 
week, if not a couple of weeks before that. I make that point that we will go as far as we can go, because we 
support the legislation. However, we will not accept the proposition that we should legislate and consider this 
bill when the terms of the legislation have not effectively been put in front of us. That is entirely unreasonable, 
and it is certainly not a circumstance that the Parliament should be asked to accept, particularly not this house of 
the Parliament. Therefore, whether it is officers or the Minister for Health, somebody needs to be held to account 
for this entirely unreasonable situation. 

Having made those comments, this is an important piece of legislation, because it fundamentally shifts the way 
in which public health matters are managed in this state. This legislation has been a long time coming. The 
Public Health Act of—I think it is 1911, or something like that—is a very old piece of legislation. It is therefore 
appropriate that some 115 years later we are creating a modern piece of legislation. This legislation takes a risk 
management approach to how public health matters are to be dealt with. All the stakeholders in this area—all the 
public health practitioners—say that this is the most sensible way to proceed, and they commend the government 
for taking this approach. We certainly want to be supportive of that. The need to reform the regulation of public 
health in Western Australia is long overdue, and it is appropriate that we make these changes. 
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I want to talk about one essential element of this legislation—that is, the binding of the Crown. I think that is 
a poor reflection of the state in which we find ourselves in Western Australia. I also want to put on the record 
a couple of questions for the minister representing the Minister for Health to answer when she provides her 
second reading response. 

I will start with some of the structural issues around this legislation. The bill establishes public health plans and 
requires local government authorities to develop public health plans. I understand that about 15 local government 
authorities have already established public health plans. That is a based on the principle of trying to protect and 
extend public health in the community. That is considered to be a critical part of the structure of this legislation. 
The bill creates a risk-based approach to public health. Therefore, rather than the kind of reactive and 
prescriptive approach that is taken under the current century-old legislation, this is a more up-to-date approach 
that reflects current practice in respect to environmental protection. It is based on managing the risk rather than 
defining and prescribing specific activities that over time have become irrelevant. For example, the current 
legislation refers to the cleaning of soil closets et cetera. Therefore, rather than talk about the specifics and 
prescribe named areas of policy, the bill adopts a principle based on how we identify and then manage and 
mitigate risk. That is a more sensible policy process to take. 

The bill eliminates public health policies and introduces guidelines to inform the public health plans that I spoke 
about earlier. It removes references to the local government authority analytical committee and places those 
things under the Food Act and consequential amendments. In respect to preventative health, the bill focuses on 
a reduction in the incidence of preventable illnesses. The penalties under the bill are significantly increased. The 
bill creates the position of Chief Health Officer, rather than Chief Public Health Officer. I will ask a question 
about why the person who holds that position needs to have a medical degree. I am not sure why that is the case, 
given that for some time there have been specific qualifications in public health that are reflective not of 
a medical degree but of a public health degree. The bill also sets out the functions of the minister. 

I turn now to a question that remains of some contention—that is, the binding of the Crown. The explanatory 
memorandum to the bill states — 

The Bill provides for the binding of the Crown, thereby giving effect to the principle that all 
persons are entitled to the same public health standards irrespective of whether the land or buildings 
that affect them are owned, managed or controlled by the Crown. In failing to bind the Crown, the 
Health Act 1911 has, at least in part, contributed to the variation in public health standards that exist 
across Western Australia. 

However, it is recognised that the Crown and Crown authorities may not be capable of achieving 
immediate compliance with the Bill. This is because many of the required improvements to 
infrastructure and service delivery can only be achieved in the medium to long term. The Bill 
recognises that incremental measures may be required, and in appropriate circumstances the 
Minister for Health may exempt the Crown or a Crown authority from compliance with the Bill or the 
regulations. 

A member interjected. 

Hon SUE ELLERY: Ever. It continues — 

The Bill does not authorise enforcement action to be taken in respect of the Crown. This means that the 
Crown cannot be prosecuted, or issued with an enforcement order under Part 14 of the bill. 

We have debated before in this place the fact that we have a range of reports, including from, most recently, the 
Auditor General, about the fact that in certain parts of Western Australia we cannot guarantee safe drinking 
water for children, or, indeed, anyone living in the respective communities. 

I would like to note for the record that at nearly 20 minutes to 10, I have been handed a hard copy of 
supplementary notice paper 104, issue 1, which contains seven pages of amendments. 

I was talking about the binding of the Crown. We have debated before the Auditor General’s report about the 
fact that we cannot provide safe drinking water. If we had a public health legislative framework that truly bound 
the Crown, the state would be responsible for ensuring that all of the standards in the Public Health Bill—for 
example, in the provision of safe drinking water—were met, and action could be taken against the state, and 
indeed others, for not providing the appropriate health standards. Because this bill has a get-out-of-jail clause 
that effectively says we recognise that we cannot be held to account and the changes will be achievable only in 
the medium to long term, we are giving away the enforcement provision and we are saying that we recognise 
that the government does not have to be held to the standard it has set for itself. I think that is deeply 
disappointing. 
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I note for the record that three minutes later, another supplementary notice paper has been put in front of me for 
the second bill. 

It is very disappointing that we are not able to deliver legislation in which the state can be held to account and 
real enforcement provisions can be applied. Why can the government not be held to account in this legislation, 
but it can in a range of other legislation? The Public Health Advocacy Institute of Western Australia has 
provided me with some information that states the following — 

When an Act is “bound to the Crown”, it means that the Western Australian State Government is 
responsible for the Act’s implementation on all Federal land. Federal land houses many Aboriginal and 
Torres Strait Islander communities. Most Acts that currently bind the Crown are in the environmental 
and health related fields. 

Western Australia’s current Health Act is 102 years old and does not bind the Crown. It is imperative to 
not only update the Health Act, but also to make it bind the Crown to ensure equity, so all 
Western Australians can live in an environment that maintains and promotes health. 

… 

Current WA health related Acts in force that bind the Crown include: 

• Biological Control Act 1986 

• Biosecurity and Agriculture Management Act 2007 

• Carbon Rights Act 2003 
• Equal Opportunity Act 1984 
• Fatal Accidents Act 1959 
• Food Act 2008 
• Health and Disability Services (Complaints) Act 1995 
• Health Services (Quality Improvement) Act 1994 
• National Environment Protection Council (WA) Act 1996 
• Natural Gas Access (WA) Act 2009 
• Nuclear Activities Regulation Act 1978 
• Nuclear Waste Storage and Transportation(Prohibition) Act 1999 
• Occupational Safety and Health Act 1984 
• Poisons Act 1964 
• Radiation Services Act 1975 
• Tobacco Products Control Act 2006 

If governments can manage to be held to account on that range of health-related legislation, why can they not 
hold themselves to account for public health? If this bill does not bind the Crown, and in its existing form it does 
not, we really cannot say that we will use it as a tool to improve public health and in particular environmental 
health issues in remote Aboriginal communities. That is a major disappointment with this legislation. We ought 
to be using all the tools that we have, and one of those is the legislative framework and giving people the ability 
to take action in the courts against the government of the day if it does not follow its own legislation. Written 
into this legislation is that provisions do not need to be followed because they are not enforceable. That is 
a damning component of the legislation and it says something about our real commitment to improving the living 
standards of all Western Australians, but in particular those who we know we are badly failing—members of 
Aboriginal communities in remote areas. I want to ask some questions about the binding provisions of the bill, 
but I want to turn to the other bit of information provided to me. I will stop when you tell me to stop, 
Mr President. 
The PRESIDENT: On that note, and noting the time, I can see that the member is going on to a different aspect 
of her comments. 
Debate adjourned, pursuant to standing orders. 
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